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DELEGATED POWERS AND LAW REFORM COMMITTEE

 
AGENDA

 
5th Meeting, 2021 (Session 5)

 
Tuesday 9 February 2021

 
The Committee will meet at 11.45 am in a virtual meeting and will be broadcast on
www.scottishparliament.tv.
 
1. Decision on taking business in private: The Committee will decide whether to

take item 6 in private.
 
2. European Union (Withdrawal) Act 2018: The Committee will consider whether

the  following  instrument  has  been  laid  under  the  appropriate  procedure  and
given the appropriate categorisation— 

 
Education (Fees and Student Support) (EU Exit) (Scotland) (Amendment)
Regulations 2021 (SSI 2021/28);
Rural Development (Miscellaneous Amendment) (Scotland) Regulations
2021 (SSI 2021/33).
 

3. Instruments subject to made affirmative procedure: The  Committee  will
consider the following—

 
Health Protection (Coronavirus) (Restrictions and Requirements)
(Miscellaneous Amendment) (Scotland) Regulations 2021 (SSI 2021/49);
Health Protection (Coronavirus) (International Travel, Prohibition on Travel
from the United Arab Emirates) (Scotland) Amendment Regulations 2021 
(SSI 2021/52);
Health Protection (Coronavirus) (Restrictions and Requirements) (Local
Levels) (Scotland) Amendment (No. 15) Regulations 2021 (SSI 2021/54).
 

4. Instruments subject to affirmative procedure: The  Committee  will  consider
the following—

 
Low Emission Zones (Emission Standards, Exemptions and Enforcement)
(Scotland) Regulations 2021 (SSI 2021/draft);
Companies Act 2006 (Scottish public sector companies to be audited by
the Auditor General for Scotland) Order 2021 (SSI 2021/draft);
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Bankruptcy (Miscellaneous Amendments) (Scotland) Regulations 2021 
(SSI 2021/draft).
 

5. Instruments subject to negative procedure: The Committee will consider the
following—

 
Low Emission Zones (Scotland) Regulations 2021 (SSI 2021/26);
Education (Fees and Student Support) (EU Exit) (Scotland) (Amendment)
Regulations 2021 (SSI 2021/28);
Rural Development (Miscellaneous Amendment) (Scotland) Regulations
2021 (SSI 2021/33);
M8 and M9 Trunk Roads (Newbridge to Hermiston Gait) (Actively
Managed Hard Shoulder and Speed Limit Amendment) Regulations 2021 
(SSI 2021/43);
Forestry and Land Management (Scotland) Act 2018 (Consequential,
Saving and Transitional Provisions) Regulations 2021 (SSI 2021/44);
Scottish Road Works Register (Prescribed Fees) Regulations 2021 
(SSI 2021/48);
Council Tax Reduction (Scotland) Amendment (No. 2) Regulations 2021 
(SSI 2021/51);
Legal Aid and Advice and Assistance (Miscellaneous Amendment)
(Scotland) Regulations 2021 (SSI 2021/56).
 

6. Fair Rents (Scotland) Bill: The Committee will consider the delegated powers
provisions in this Bill at Stage 1.

 
 

Andrew Proudfoot
Clerk to the Delegated Powers and Law Reform Committee

Room T1.01
The Scottish Parliament

Edinburgh
Tel: 0131 348 5212

Email: Andrew.Proudfoot@parliament.scot
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DELEGATED POWERS AND LAW REFORM COMMITTEE 

 
5th Meeting, 2021 (Session 5) 

 
Tuesday 9 February 2021 

 
Instrument Responses 

 
Companies Act 2006 (Scottish public sector companies to be audited by the 
Auditor General for Scotland) Order 2021 (2021/draft) 
 
On 29 January 2021, the Scottish Government was asked: 
 
1. Section 475(1) of the Companies Act 2006 provides that a company’s 
accounts must be audited in accordance with Part 16 of that Act unless certain 
exemptions apply. Under section 475(1)(b), an exemption applies under section 482 
(non-profit-making companies subject to public sector audit). Among other things, 
section 482(1) provides that the requirements of Part 16 of the 2006 Act as to the 
audit of accounts do not apply to a company for a financial year if it is non-profit 
making and its accounts are subject to audit by the Auditor General for Scotland by 
virtue of an order under section 483.  
 
a. Is Ferguson Marine (Port Glasgow) Holdings Limited non-profit making? 
b. If not, is the power to make supplementary or consequential provision under 
section 483(4) being relied on to disapply Part 16 of the 2006 despite the company 
being profit-making? Otherwise, please explain why it is considered necessary to cite 
section 483(4) as an enabling power? 
c. If the company is profit-making, please explain why provision disapplying Part 
16 is considered to fall within the scope of the power in section 483(4) given the 
terms of section 482? 
 
2. Section 483 of the Companies Act 2006 extends to the whole of the United 
Kingdom. 
 
a. Is the Order intended to extend to the whole of the United Kingdom, or is it 
intended to extend only to Scotland? 
b. In the absence of an extent provision, has there been a failure to follow proper 
drafting practice? 
 
3. Is any corrective action proposed, and if so, what action and when? 

  
On 2 February 2020, the Scottish Government responds as follows: 
 
1. In respect of the first question, Ferguson Marine (Port Glasgow) Holdings 
Limited (“FMPG”) is not a non-profit making company, although it does not at present 
make profits. The concept of a non-profit making company or not-for-profit company 
was in article 48 of the Treaty of Rome and is now in article 54 of the Treaty on the 
Functioning of the European Community.  Article 54 (ex  Article 48): 
 
“Companies or firms formed in accordance with the law of a Member State and 
having their registered office, central administration or principal place of business 
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within the Union shall, for the purposes of this Chapter, be treated in the same way 
as natural persons who are nationals of Member States.  
‘Companies or firms’ means companies or firms constituted under civil or commercial 
law, including cooperative societies, and other legal persons governed by public or 
private law, save for those which are non-profit-making.” 
 
There is a great deal of EU jurisprudence on the meaning of non-profit making 
company.  It does not mean that the company does not happen to make a profit.  
Rather it has two components.  First its primary purpose is not to make profits.  
Secondly any profits it makes must not be distributed to those in control but must go 
towards its social purposes.  This means most non-profit making companies are 
charities and companies limited by guarantee. The exception for non-profit making 
companies in the Treaty of Rome was from the free movement of capital rules and 
freedom of establishment of companies. 
 
2. Most Orders making similar provision to this Order, that a company’s 
accounts will be subject to audit by the Auditor General for Scotland, made in the 
past in Scotland were in respect of non-profit making companies, relying on the 
exemption under section 475(1)(b) of the Companies Act 2006.  That exemption 
applies under section 482 to non-profit-making companies subject to public sector 
audit.  Section 482(1) provides that the requirements of Part 16 of the 2006 Act as to 
the audit of accounts do not apply to a company for a financial year if it is non-profit 
making and its accounts are subject to audit by the Auditor General for Scotland by 
virtue of an order under section 483.  
 
3. However an Order may also be made under section 483(1) of the Companies 
Act 2006 in respect of any company (not just a non-profit making company) if it 
appears to Scottish Ministers that the company is a company which is entirely or 
substantially funded from a body having accounts falling within paragraph (a) or (b) 
of section 483(3) of that Act; which is the case with FMPG. In the case of these 
categories of company, unlike non-profit making companies,  an audit under Part 16 
is not automatically excluded but rather a wide provision is made under section 
483(4) to allow consequential amendments including amendment of the Companies 
Act 2006.  This power was used in 2020 to dis-apply Part 16 audit provisions in 
respect of the Scottish National Investment Bank plc (see SSI 2020/402 The 
Companies Act 2006 (Scottish public sector companies to be audited by the Auditor 
General for Scotland) Order 2020.)   
 
4. In respect of the second question, the Order is intended to extend only to 
Scotland. The Companies Act 2006 extends to the whole of the United Kingdom 
unless the context implies otherwise. It is considered to be clear that the powers 
conferred on Scottish Ministers in section 483 of the Companies Act 2006 extend 
only to Scotland, because an order under section 483(1) may only be made in 
relation to a company having its registered office in Scotland and which is therefore 
in law located in Scotland. Section 483(1) to (5) was a new provision introduced by 
the Companies Act 2006 to give Scottish Ministers parallel powers to those of the 
Secretary of State.  On that basis, it is considered that an extent provision is not 
required, and that there has not been a failure to follow proper drafting practice. 
 
5. In relation to the third question, no corrective action is proposed.  
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Low Emission Zones (Emission Standards, Exemptions and Enforcement) 
(Scotland) Regulations 2021 (SSI 2021/draft) 
 
On 29 January 2021, the Scottish Government was asked:  
 
“The Delegated Powers and Law Reform Committee intends to consider the Draft 
Low Emission Zones (Emission Standards, Exemptions and Enforcement) (Scotland) 
Regulations 2021 at its meeting on 9th February 2021. The Committee has delegated 
authority to its legal advisers to ask questions directly of the Scottish Government 
Legal Directorate. 
 
Regulation 4 of this instrument makes provision in respect of penalty 
charges.  Regulation 4(9) provides that “Where a charge certificate is served under 
regulation 9 the penalty charge is increased by 50 per cent”.  Regulation 9 of the 
instrument makes provision in respect of responses to representations (made under 
regulation 8 with regards to penalty charge notices).  Regulation 7 of this instrument 
makes provision in respect of the service of charge certificates.  Should the 
reference in Regulation 4(9) be to Regulation 7?  If so, is any corrective action 
proposed, what action and when?” 
 
On 2 February 2021, the Scottish Government responds as follows:  
 
The Scottish Government acknowledges the typographical error in regulation 4 of the 
above regulations.  It is agreed that the reference to regulation 9 should in fact be to 
regulation 7.  It is considered that the appropriate cross-reference is obvious and 
capable of being read only one way, and so the Scottish Government intends to correct 
that error at the earliest available opportunity by correction slip.  
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Criminal Justice (Scotland) Act 2003 (Supplemental Provisions) Order 2021 
(SSI 2021/draft) 
 
On 29 January 2021, the Scottish Government was asked: 
 
Section 14 of the Criminal Justice (Scotland) Act 2003 provides for certain victims of 
certain offences to be afforded the opportunity to make a statement to the 
sentencing court about how and to what degree the offence has affected them.  The 
power in section 14(1) enables the Scottish Ministers to prescribe specific courts in 
which victim statements must be made.  Section 14(2) allows them to prescribe 
particular offences in respect of which victim statements must be made.   
 
Section 23(7) of the Victims and Witnesses (Scotland) Act 2014 amends the 2003 
Act to introduce new sections 14(13) to (16).  Section 23(7) comes into force on 10 
February 2021 by virtue of SSI 2020/405.  
 
Article 2 of the instrument substitutes section 14(15) and (16) of the 2004 Act with 
new provision to expand the scope of delegated powers conferred by Parliament on 
Scottish Ministers in section 14(1), (2) and (13) of the 2003 Act, as amended, to 
make different provision for different purposes (including provision of temporary or 
local effect). This would allow Scottish Ministers to prescribe courts by reference to 
certain offences triable in those courts and to prescribe offences by reference to the 
courts in which they are triable. The Policy Note indicates that this will enable the 
Scottish Ministers to use the powers in section 14 to pilot changes to the current 
victim statement scheme. 
 
The preamble cites the power to make supplemental etc. provision in section 84(1) 
of the 2003 Act as the enabling power. This applies where the Scottish Ministers 
consider such provision necessary or expedient for the purposes, or in consequence, 
of the 2003 Act or of any order made under it.    
 
1. Please explain why it is considered that the provision made by this Order falls 
within the scope of the enabling power in section 84(1) of the 2003 Act. 
 
2. In particular, please explain why it is considered that the application of the 
expanded power to make different provision for different purposes to section 14(13), 
which is inserted by the 2014 Act, is considered to be necessary or expedient for the 
purposes, or in consequence, of the 2003 Act. 
 
On 2 February 2021, the Scottish Government responds as follows: 
 
Section 84(1) of the Criminal Justice (Scotland) Act 2003 (“the 2003 Act”) enables 
the Scottish Ministers to make such incidental, supplemental, consequential, 
transitional, transitory or saving provision as they consider necessary or expedient 
for the purposes, or in consequence, of the 2003 Act or any order made under the 
Act. Section 84(2) clarifies that these powers can be used to amend an enactment, 
including the 2003 Act. 
 
In order to fall within the scope of this power, the provisions must be at least one of; 
an incidental, supplemental, consequential, transitional, transitory or saving 
provision. In addition the provisions must be, in the reasonable consideration of 
Scottish Minsters, necessary or expedient, either for the purposes or in consequence 
of the 2003 Act. The Scottish Government notes the effect of section 84(2) and that 
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the power in section 84 can be used to amend the 2003 Act itself. It is therefore not 
an objection to an amendment made under its terms solely on the basis that it does 
so.  
 
Expedient for the purposes of the Act. 
 
The Scottish Government takes the view that these changes are expedient for the 
purpose of the Act, as discerned with regard to the purpose behind section 14. This 
purpose can be discerned from its general effect. The purpose of section 14 is 
therefore to provide that victims of prescribed offences are to be given the 
opportunity, in a prescribed court, in criminal proceedings relating to a prescribed 
offence, to make a victim statement about how the offence has affected and, as the 
case may be, continues to affect them. The overall purpose of section 14 is to be 
read inclusive of amendments made by the 2014 Act.  
 
The Scottish Ministers have power to prescribe the courts in which statements can 
be made (section 14(1)) and a separate power to prescribe the offences in relation to 
which statements can be made (section 14(2)).  
 
The separation of these two powers, without an express provision authorising them 
to be used in conjunction, or enabling different provision to be made for different 
purposes, restricts how those powers could be used. Section 14(1) enables the 
Scottish Ministers to prescribe courts or a class of courts and, once a court has been 
prescribed by the Scottish Ministers, a victim statement can be made in relation to 
any prescribed offence charged in that court. Section 14(2) enables the Scottish 
Ministers to prescribe the offences in relation to which a victim statement can be 
made. Once an offence is prescribed by the Scottish Ministers a victim statement 
can be made in relation to that offence whenever it is charged in any prescribed 
court. 
 
The Scottish Government is of the view that the purpose in providing for a power to 
prescribe, rather than a universal application of the availability of victim statements, 
was to permit a particular approach in different courts and a particular approach to 
be applied to different offences. The form of the power to prescribe is the machinery 
for delivery of the purpose. 
 
In terms of that machinery, there is no power in the 2003 Act to use the powers in 
section 14 to make different provision for different purposes. There is also no 
provision to enable the two powers to be used in conjunction. The addition of an 
express provision in section 14 of the 2003 Act, enabling different provision to be 
made for different purposes would enable the two powers to be used together so that 
prescribed offences could be limited to certain prescribed courts.  
 
The Scottish Ministers take the view that it is reasonable to consider such changes 
as expedient changes for delivering upon the purpose of the Act; in that the changes 
further enable victim statements in prescribed courts and for prescribed offences. 
Ministers also take this view because the proposed provisions fall within the effect of 
what could have been achieved when the powers in section 14 first came into force. 
If no courts or offences had yet been prescribed, the current powers permit Scottish 
Ministers to prescribe one specific court and one specific offence (e.g. domestic 
abuse in Edinburgh Sheriff Court sitting as a court of summary jurisdiction) so that 
victim statements could only be made in those circumstances; in effect a pilot 
project. The only way to replicate those circumstances would be to revoke the 
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current prescribed courts and prescribed offences orders, removing all existing rights 
for victims and begin the process again to allow a pilot of this type to run. Scottish 
Ministers are however of the view that it is more expedient in these circumstances to 
make the amendments as set out in the current order, which will enable the effect of 
such a course of action to be taken forward, but without the need to revoke the 
orders currently prescribing the courts and offences to which victim statements may 
be made. 
  
Supplemental provision 
 
The Scottish Government takes the view that the new proposed provisions are 
supplemental to the existing provisions of the section. The Scottish Government is in 
agreement with the textbook Craies on Legislation which provides at 3.4.10: 
 
“Supplemental must mean more, or rather less, than simply additional: it must mean 
something along the lines of required to supplement the provisions of the…Act in 
order to make it work…In this vein, Viscount Dilhorne said of “supplemental” in 
Daymond v. South West Water Authority :  
 
“supplementary” means, in my opinion, something that is added to what is in the Act 
to fill in the details or machinery for which the Act itself does not provide – 
supplementary in the sense that it is required to implement what was in the Act.”” 
 
The Scottish Government takes the view that what was ‘in the Act’ in the sense of 
the Daymond case is the effect that the Act is trying to achieve. That being (i) the 
generality that victims of prescribed offences are to be given the opportunity, in a 
prescribed court, in criminal proceedings relating to a prescribed offence, to make a 
victim statement about how the offence has affected and, as the case may be, 
continues to affect them; and, (ii) the conferral of powers on Ministers to determine 
by order, the circumstances in which such statements are to be used, by prescribing 
courts and separately, prescribing crimes for which they may be used. 
 
The Scottish Government acknowledges in this regard that section 14(1) & (2) were 
intended to be quite separate powers because they are subject to different 
Parliamentary procedures. Further, it could be argued that the changes cannot be 
supplementary in the sense of being required or expedient to implement what was 
already in the Act because by their effect they change what was in the Act.  
 
However, the Scottish Government does not agree that the separation of these 
powers, and their use being subject to different procedures, prevents the use of 
section 84 in this instance. The power in section 84 can be used to amend the Act 
itself, so it is not a sustainable objection to the amendment that it has that effect. 
Further, the Government takes the view that it is legitimate to distinguish between 
the principal purpose of the Act and matters of the machinery set out to deliver that.  
 
In the present context, the principal purpose of the Act is to establish a scheme to 
enable victims of crime to make a statement in appropriate criminal proceedings. 
The powers to prescribe the court and the proceedings in which such statements 
may be made available can be regarded as the machinery which supports the 
delivery of that purpose. The amendments made by the draft order are supplemental 
to both the principal purpose and to the purpose of the delivery machinery, and do 
not disrupt the overall effect of the general conferral of functions on Ministers to 
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determine the circumstances through which they will have effect. The changes are 
expedient in delivering upon the overall purpose of the Act. 
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Low Emission Zones (Scotland) Regulations 2021 (SSI 2021/26) 
 
On 29 January 2021, the Scottish Government was asked:  
 
Regulation 5 of the instrument makes provision in respect of giving notice of the 
making of a low emission scheme.  This regulation refers to a local authority making 
a scheme under section 6 of the Transport (Scotland) Act 2019. Section 6 of the 
2019 Act restricts the driving of vehicles within low emission zones. Section 9 of the 
2019 Act gives the power to local authorities to make or modify a low emission zone 
scheme.  Should regulation 5 of the instrument refer to section 9 of the 2019 Act?  If 
so, is any corrective action proposed, what action and when?” 
 
On 2 February 2021, the Scottish Government responds as follows:  
 
The Scottish Government acknowledges the typographical error in regulation 5 of the 
above regulations.  It is considered that the appropriate cross-reference is obvious 
and capable of being read only one way, and so the Scottish Government intends to 
correct that error at the earliest available opportunity by correction slip. 
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Education (Fees and Student Support) (EU Exit) (Scotland) (Amendment) 
Regulations 2021(SSI 2021/28) 
 
On 29 January 2021 the Scottish Government was asked:  
 
1. In relation to the definition of “right of permanent residence”, which first appears 
on page 3 of the Instrument, in regulation 3(a)(xv), amending regulation 2(1) of SSI 
2006/333, is the wording: ““right of permanent residence” means a person who”” 
sufficiently clear (in that a “right” is being defined as a “person”)?  The same point 
arises in the amendments being made to each of the other SSIs, with the exception 
of SSI 2011/389. 

 
2. Regulation 3(b) of the Instrument (on page 4) inserts reference to paragraphs 
“10A(1)(d) and 10B(c)” of schedule 1 of SSI 2006/333, but these paragraphs do not 
appear elsewhere in that SSI.  Is this perhaps a cross-referencing error? 

 
3. In regulation 4(h) of the Instrument (on page 8), inserting a new category of 
person who is an “eligible student” by substituting paragraph 12 of schedule 1 of SSI 
2006/333, are the requirements in new paragraph 12 intended to be cumulative, and 
if so is this sufficiently clear?  All the equivalent paragraphs in schedule 1 specify 
“and” or “or” before the final sub-paragraph.  The same point arises in the equivalent 
amendments made by the Instrument to each of the other SSIs.  

 
4. In regulation 6(a)(xi) and (xii) and 6(b) of the Instrument (on pages 9, 10 and 11), 
the new definitions of “person with protected rights”, “relevant person of Northern 
Ireland” and “right of permanent residence”, and new paragraph 2(3) (which are 
inserted into paragraph 2 of SSI 2007/149) refer to “residence scheme immigration 
rules”, but that term does not appear to be defined in SSI 2007/149.  Is a definition 
required?  A definition is inserted by the Instrument into each of the other six SSIs. 

 
5. In regulation 11 of the Instrument (on page 15), has the cross-
referencing/paragraph numbering gone awry?  It appears that the reference in 
regulation 11(a) to paragraph (1) of regulation 2 of SSI 2007/151 should be to 
regulation 2 itself (there is no regulation 2(1)).  This appears to knock on to 
regulation 11(b) of the Instrument which inserts new sub-paragraph 2(3) “after 
paragraph (2)” (on page 18), and sub-paragraph 2(3) is in turn referred to in 
regulation 13(h) of the Instrument (on page 21). 

 
6. In regulation 18(e)(iii)(bb) of the Instrument (on page 27), inserting new paragraph 
9(3)(c) of schedule 1 of SSI 2007/153, should the references to “EU national” be to 
“EC national”, to reflect the terms of paragraph 9(1)(a) and given the definition in 
paragraph 2(1) of SSI 2007/153? 

 
7. Similar to question 4, in regulation 22(h) of the Instrument (on pages 34-35), 
inserting new categories of “eligible student” in new paragraphs 10A, 10B, 10C and 
10D of schedule 1 of SSI 2007/154, is it sufficiently clear that, for each of these new 
paragraphs, the requirements within the paragraph are cumulative?  As above, all 
the equivalent paragraphs of eligible persons in schedule 1 specify “and” or 
“or”.  (Paragraph 10D relating to Irish nationals is already covered by question 4.) 

 
8. Regulation 25(f) of the Instrument (on page 42), is the insertion of “regulation 2(6)” 
into paragraph 10(1) of schedule 1 of SSI 2007/156 a cross-referencing error? 
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9. Regulation 28(b) of the Instrument (on page 45) inserts new paragraph (7) into 
regulation 2 of SSI 2011/389, specifying circumstances in which an excepted student 
within the meaning of schedule 1 of SSI 2011/389 ceases to be an excepted 
student.  New paragraph (7) refers in four places to “application for support” or 
“applying for support”.  A similar amendment is made by the instrument to SSIs SSI 
2007/153, 2007/154 and 2007/156.  In those SSIs the amendment operates in the 
context that schedule 1 of those SSIs lists the categories of person who are eligible 
to apply for a form of support such as a bursary.  However, SSI 2011/389 (before 
amendment) does not mention applications for support and its schedule 1 performs 
the different function of listing those categories of student who cannot lawfully be 
charged higher fees.  Should the references in new regulation 2(7) of SSI 2011/389 
to “application for support” or “applying for support” refer instead to exemption from 
being charged higher fees?  Alternatively, is more clarity required as to what is 
meant by “application for support” and “applying for support” in new regulation 2(7) of 
SSI 2011/389? 

 
10. In Regulation 29(a) and (h) of the Instrument (on pages 45 and 48), respectively 
substituting paragraph 1 and inserting paragraph 13A of schedule 1 of SSI 2011/389, 
would it have been clearer to retain the wording “A post 2011/12 student is an 
excepted student if that post 2011/2012 student is—” (or equivalent), for consistency 
with the other paragraphs of schedule 1 and with the amendments made by 
regulation 29(c)(i), (e)(i), (f) and (i) of the Instrument? 

 
11. Is any corrective action proposed, and if so, what action and when? 
 
 
On 2 February 2020, the Scottish Government responds as follows:  
 
1. The definition of “right of permanent residence” has been introduced to the 
various SSIs amended by the Instrument to describe the permanent right to reside in 
the United Kingdom resulting from the Withdrawal Agreements.  It is a right held by a 
person in specific circumstances.  In order to possess this right, the person must 
meet one of a number of conditions, set out in the definition.   
 
The Scottish Government considers that the provision operates effectively. By 
defining the right in relation to a person who meets one of the necessary conditions, 
it is clear to the reader how the right of permanent residence arises.  In drafting 
terms, it may have been preferable to define a “right of permanent residence” as a 
right held by a person, rather than simply with reference to a person meeting certain 
conditions, or alternatively to define a “person with a right of permanent residence” 
(similar to the approach for a “person with protected rights”).  
 
However, the context in which the defined term is used throughout the Instrument, 
each time referring to “a person with a right of permanent residence”, does not seem 
to allow scope for confusion; a person with a right of residence is a person who 
meets one of the conditions set out in the definition.  Therefore, no corrective action 
is proposed. 
 
2. The reference to paragraphs 10A(1)(d) and 10B(c) in regulation 3(b) of the 
Instrument is a cross-referencing error.  The Scottish Government is grateful to the 
Committee for drawing its attention to this point and undertakes to correct it at the 
earliest opportunity. The Scottish Government will correct the misplaced reference to 
those paragraphs at the earliest opportunity. In the meantime, the Scottish 
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Government considers that the references have no legal effect, in the absence of 
paragraphs 10A and 10B in schedule 1 of SSI 2011/389.  
 
3. Regulation 4(h) of the Instrument inserts a new category of person who is an 
“eligible student” by substituting paragraph 12 of schedule 1 of SSI 2006/333.  The 
requirements in this new paragraph 12 are intended to be cumulative.  The Scottish 
Government considers that it is sufficiently clear from the context that this list 
operates cumulatively without the need for a conjunction at the end of the 
penultimate paragraph.  This is because each of the criteria in sub-paragraphs (a) to 
(d) clearly relate to different characteristics (nationality, immigration status, current 
place of ordinary residence and history of ordinary residence) which, taken together, 
confer eligibility for student loan support.  The provision has therefore been drafted in 
the modern drafting style, which is only to use conjunctions where there would 
otherwise be uncertainty as to whether requirements are cumulative or not. 
 
4. The term “residence scheme immigration rules” should have been defined in 
SSI 2007/149 and the Scottish Government is grateful to the Committee for noting 
this oversight.  It is considered that the definitions will still nevertheless operate 
effectively, given that these definitions are intended to give effect to the Withdrawal 
Agreements and the residence scheme immigration rules associated with them. 
However, a correction will be made at the earliest opportunity to assist the reader. 
 
5. The reference in regulation 11(a) should indeed be to regulation 2 of SSI 
2007/151 as there is no regulation 2(1).  This has affected the cross-referencing / 
paragraph numbering of regulation 11(b) of the Instrument which inserts new sub-
paragraph 2(3).  The Scottish Government considers the provisions to operate 
effectively but undertakes to correct these paragraph numbering errors at the earliest 
opportunity. 
 
6. We’re grateful for the Committee’s comments. The reference to “EU national” 
inserted by regulation 18(e)(iii)(bb) of the Instrument should be to “EC national” given 
that this is a defined term in regulation 2(1) of SSI 2007/153.  The Scottish 
Government considers that the provision continues to operate effectively given that it 
should be apparent to the reader that it is intended to refer to the definition of “EC 
national” (since it refers back to sub-paragraph (1)(a)), but undertakes to remedy this 
at the earliest opportunity. 
 
7. The requirements within paragraphs 10A, 10B, 10C and 10D of schedule 1 of 
SSI 2007/154 inserted by regulation 22(h) of the Instrument are intended to operate 
cumulatively.  The Scottish Government considers this to be clear from the context 
and, as noted above in response to question 3, considers the provisions to operate 
effectively without the need for a conjunction at the end of each penultimate 
paragraph.  
 
8. This is a cross-referencing error; the reference should be to regulation 2(4). 
The new regulation 2(4), inserted by regulation 24(b) of this Instrument, ensures that 
a person who has previously been eligible for education maintenance allowances 
and is then no longer eligible due to one of the reasons listed in new regulation 
2(4)(b), will cease to be entitled to education maintenance allowances.   
 
As the drafting in regulation 2(4) is sufficiently clear to describe when a person 
ceases to be eligible for education maintenance allowances, the Scottish 
Government does not consider the incorrect cross-reference in regulation 25(f) to 
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cause significant difficulties as it should be apparent from the context that this is 
intended to refer to regulation 2(4). In any event, the drafting in regulation 2(4) is 
unambiguous as to when a person ceases to be eligible.  The Scottish Government 
is grateful to the Committee for identifying this error and undertakes to remedy it at 
the earliest opportunity.  
 
9. The Scottish Government agrees that SSI 2011/389 differs from the other SSIs 
being amended by this Instrument, in that its schedule 1 lists the categories of student 
who cannot lawfully be charged higher fees, rather than qualifying for student support.     
 
However, the practical effect of SSI 2011/389 is that the categories of student listed in 
schedule 1 can apply for support from the Student Awards Agency Scotland for 
funding for their annual course fees (currently £1,820 per year).  The new paragraph 
(7) inserted into regulation 2 makes it clear that those students who are excepted 
students within the meaning of schedule 1 and therefore able to apply for support to 
cover their course fees will cease to be eligible to apply for this support if they fall 
within either of the categories in paragraph (7)(b).  Therefore, no corrective action is 
proposed. 
 
10.  The categories in schedule 1 of SSI 2011/389 all commence with the phrase “A 
post 2011/12 student is an excepted student if that post 2011/12 student…”.  The 
Scottish Government recognises that while it may have been clearer for consistency 
to retain this wording when substituting paragraph 1 and inserting paragraph 13A (by 
way of Regulation 29(a) and (h)), the omission of this phrase has no legal effect on 
the operation of these new provisions.  This is because regulation 4(2) of SSI 2011/389 
provides that it is not lawful to charge higher relevant fees in the case of a post 2011/12 
student who is an excepted student within the meaning of schedule 1.  Schedule 1 
then contains the categories of students that are excepted.  It is therefore clear to the 
reader that each paragraph in schedule 1 contains different categories of “excepted 
students”, rendering the words “A post 2011/12 student is an excepted student if that 
post 2011/12 student…” at the start of each paragraph superfluous.  Therefore, no 
corrective action is proposed. 
 
11.  The Scottish Government undertakes to take corrective action as set out above 
in relation to responses 2, 4, 5, 6 and 8 at the earliest opportunity.  This will be the 
next time it makes regulations in the area of student fees and support. 
 
The Committee will wish to note that the Scottish Government has previously made a 
commitment to consolidate and update the various instruments of secondary 
legislation which regulate student fees and student support in the higher education 
sector in Scotland with a view to ensuring greater clarity and consistency. The Scottish 
Government remains committed to doing so at the earliest opportunity. At one point, it 
was hoped that the consolidation work could be progressed in tandem with the EU 
Exit amendments. However, diversion of resources to the Covid-19 response has 
made that impossible, and further progress is likely to be delayed until ongoing issues 
in the further and higher education sectors arising from the pandemic have been 
addressed.   
 


	Agenda
	DPLR-S5-21-05-4 - Instrument Responses

